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DENI SE COTE, District Judge:

On June 25, 2002, WorldCom Inc. ("WorldCon) declared that
it would undertake a massive restatenent of its financial
statenents. Shortly thereafter, it filed the |argest bankruptcy
in United States history.

Even before WrldCom s June 25 announcenent, the first class
action alleging WrldComclains was filed in the Southern
District of New York on April 30, 2002 and assigned to this
Court. Subsequent class actions were filed here and transferred
to this Court by the Judicial Panel on Multi-District Litigation
("MDL Panel"). The class actions were consolidated for pre-trial
pur poses by Order dated August 15, 2002.

Nuner ous actions alleging individual, but not class, clains
have al so been filed in venues across the country, primrily in
state courts ("Individual Actions"). The majority of those

acti ons have been renpved to federal court as "related to" the

4



Wor | dCom bankruptcy and transferred to this Court. By O der

dat ed Decenber 23, 2003 ("Decenber 23 Order"), the Court found
that the Individual Actions and the securities class actions

I nvol ved conmon questions of |aw and fact, and that consolidation
of these actions for pretrial proceedings was necessary. See In

re WrldCom Inc. Sec. Litig., No. 02 Cv. 3288 (DLC), 2002 W

31867720, at *1 (S.D.N. Y. Dec. 23, 2002). The Individual Actions
were consolidated with the Cass Action for pre-trial purposes by

pi nion and Order dated May 28, 2003. See In re WrldCom |nc.

Sec. Litig., No. 02 Cv. 3288 (DLC), 2003 W. 2003 W. 21242882

(S.D.N.Y. May 28, 2003).

O the Individual Actions, approximtely forty-seven have
been filed in state courts beginning on July 5, 2002, and nost
recently on October 3, 2003, by the law firm M| berg Wi ss
Bershad Hynes & Lerach LLP ("M | berg Wiss") on behalf of over
one hundred twenty private and public pension fund clients.
("M 1 berg Wiss Actions”"). The M| berg Wiss Actions all ege
clainms under the Securities Act of 1933 ("Securities Act"), but
not under the Exchange Act of 1934 ("Exchange Act").! The

allegations in the conplaints filed in each of the M| berg Wi ss

' The M| berg Wiss Actions have been drafted to avoid the
removal and class action provisions of the federal securities
laws. See In re WrldCom Inc. Sec. Litig., No. 02 Cv. 3288
(DLC), 2003 W. 21219037, at *1 (S.D.N. Y. May 22, 2003).
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Actions are simlar, but not identical. This Opinion addresses a
notion to dismss one of the MIberg Wiss Actions.?

__ _The first notion to dismss in this consolidated securities
litigation was nmade agai nst the Consolidated C ass Action
Conplaint. By Opinion and Order dated May 19, 2003, defendants
notions to dismss the Cass Action Conplaint were denied with

limted exceptions.® See Inre WrldCom Inc. Sec. Litig., No.

02 Civ. 3288 (DLC), 2003 W 21219049 (S.D.N.Y. May 19, 2003). By
Opi nion and Order dated Cctober 24, 2003, the lead plaintiffs

notion to certify a class was granted.* See In re WrldCom Inc.

> The Order scheduling this notion to dismss was entered on
Sept enber 22, 2003. The notion was filed on Cctober 3, and fully
submtted on Cctober 31. On Novenber 10, Ml berg Wiss filed a
notion requesting that this Court defer consideration of any
pendi ng notions inpacting their cases and defer distribution of
the notice to the Class while they await resolution by the Second
Circuit, in the event their notion for certification of an
i nterlocutory appeal is granted and accepted by the Court of
Appeal s, of the legality of the renoval of the M I berg Wi ss
Actions to federal court. By Oder dated Novenber 19, any party
opposi ng the M| berg Wiss Actions' Novenber 10 notion is
required to so informthe Court by Decenber 1. The Court
declines to delay a decision on the notion to dismss to await
the conpletion of briefing on the Novenber 10 M| berg Wi ss
not i on.

’ The Exchange Act Section 10(b) clains agai nst four
Worl dCom directors who were nenbers of the Audit Committee
("Audit Commttee Defendants"”) were dismssed with | eave to
anmend. The notions by WrldComs auditors and accountants were
addressed in an Qpinion and Order dated June 24, 2003. Arthur
Andersen LLP's notion to dism ss was denied; the notions to
dismss filed by related entities and individuals were granted.
See Inre WrldCom Inc. Sec. Litig., No. 02 Cv. 3288 (DLC
2003 W. 21488087 (S.D.N. Y. June 24, 2003).

* The certified class consists of all persons and entities
who purchased or otherw se acquired publicly traded securities of
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Sec. Litig., No. 02 Cv. 3288 (DLC), 2003 W. 22420467 (S.D.N.Y.

Cct. 24, 2003).

As noted, this Opinion addresses a notion to dism ss one of
the Individual Actions. It is one of two notions that conprise
the first tranche of notions to dism ss clains conmmon to many
| ndi vi dual Actions.® It is brought against the conplaint filed
by M| berg Wiss on behalf of two Al aska plaintiffs ("MW Al aska
Action” and "Conplaint"), and raises two issues: (1) the statute
of limtations for clains under Sections 11 and 12(a)(2) of the
Securities Act, and (2) whether the sale of Wrl dCom debt
securities in Decenber 2000 supports a Securities Act Section
12(a)(2) claim

In addition to the plaintiffs in the MV Al aska Action

plaintiffs fromall of the other Individual Actions before this

Wor | dCom during the period beginning April 29, 1999 through and

i ncl udi ng June 25, 2002, and who were injured thereby, including
all persons or entities who acquired shares of Wrl dCom conmon
stock in the secondary market or in exchange for shares of

acqui red conpani es pursuant to a registration statenment, and al
persons or entities who acquired debt securities of WrldComin

t he secondary market or pursuant to a registration statenent (the
"Class"). See Inre WrldCom Inc. Sec. Litig., 2003 W
22420467, at *2, 36.

> Certain defendants have noved to dismiss securities fraud
clains in the Individual Action captioned Public Enployees
Retirenment Sys. of GChio v. Ebbers, No. 03 Gv. 338 (DLC) ("Ohio
Action"), on statute of limtations grounds. The Chio Action is
not one of the M| berg Wiss Actions, and will be addressed in a
separate Opinion. The second tranche of notions to dism ss
clainms common to many I ndividual Actions will be fully submtted
on Decenber 5, 2003, and will address preenption issues under the
Securities Litigation Uniform Standards Act of 1998, and issues
specific to hol di ng conpani es.




Court ("Amci") have been pernmitted to oppose this notion through
t he subm ssion of a single joint amcus brief. As described in
an Order of Septenber 22, the parties in each of the |ndividual
Actions will be permtted to show why the Opinion issued today in
the MW Al aska Action should not govern the same issues to the
extent that the defendants nove to dismss clainms in their
I ndi vi dual Actions based on this Opinion.
Conpl ai nt

The Al aska Plaintiffs filed their original conplaint
("I'nitial Conplaint”) on April 21, 2003. On August 22, 2003, the
MDL Panel transferred the action to this Court. Sone five nonths
after the filing of the Initial Conplaint, the Alaska Plaintiffs
filed an anmended conpl ai nt dated Septenber 24, 2003
("Complaint").® The principal changes in the Conpl aint rel evant

¢ Al't hough the docket sheet for this action in the Southern
District of New York reflects that the Conplaint was filed on
Cct ober 21, 2003, the Alaska Plaintiffs attenpted to file the
Conpl aint on or about Septenber 24. The filing was initially
rejected due to uncertainty that arose regarding the tineliness
of the filing as governed by the May 28 Consolidation Order. The
May 28 Consolidation Order provides that any I|ndividual Action
transferred to this Court after July 11, 2003,

shall have the later of July 11, 2003, or twenty-one
days following arrival on this Court's docket to file
an _anended conplaint. No further amendnents of any
conplaint in an Individual Action will be permtted
Wi t hout perm ssion of the Court.

The Conplaint in the Al aska Action was filed nore than three
weeks after the Al aska Action was first assigned a Southern
District docket nunber, and was rejected as untinely. The Cerk
of Court did not receive the file and certified docket fromthe
transferor court, however, until Septenmber 17. As explained in
an Order of Cctober 7 issued to clarify the trigger dates
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to this notion to dismss were the inclusion of ten additiona
menbers of the underwiting syndicates for the bond offerings and
the addition of fifteen individual defendants. Wth their
opposition to this notion, they have submtted proposed
insertions to further amend the Conpl aint.

The foll owi ng summari zes the allegations in the Conpl aint
relevant to this Opinion. The Conplaint contains two clains
alleging violations of the Securities Act arising out of the
pur chase of Worl dCom debt securities sold during four bond
of ferings: the August 1998 ("1998 O fering”), My 2000 ("May 2000
O fering"), Decenber 2000 ("Decenber 2000 O fering"), and May
2001 ("2001 Ofering") offerings (together, the "Oferings").

It alleges that in August 1998, Wrl dCom conducted an
of fering of debt securities worth over $6 billion pursuant to a
regi stration statenent with an effective date of August 7, 1998.
On May 12, 2000, WorldCom conducted a public debt offering
t hrough which it sold $5 billion in bonds pursuant to a
registration statenment filed with the SEC. I n Decenber 2000,
Worl dCom and J. P. Morgan raised approximately $2 billion froma
bond private placenent. The Decenber 2000 private placenent was
exenpt fromthe registration requirenents inposed by the SEC and
was conducted pursuant to an O fering Menorandum dat ed Decenber

14, 2000 ("Ofering Menorandum'). Finally, on May 9, 2001,

described in the May 28 Order, see In re WirldCom Inc. Sec.
Litig., No. 02 Cv. 3288 (DLC), 2003 W. 22299350, at *2 (S.D.N.Y.
Cct. 7, 2003), the Septenber attenpted filing of the Conplaint in
the Al aska Action was tinely.




Wor | dCom conducted an $11.8 billion bond offering pursuant to a
regi stration statenment filed with the SEC. ’

The Conpl ai nt explains that the "action involves solely
strict liability and negligence clains.” The first claimpleads
a violation of Section 11 of the Securities Act agai nst
underwiters, individual defendants and Wrl dComl s auditor for
m srepresentations in three of the four O ferings: the 1998, My
2000, and 2001 O ferings. The second claimpleads a violation of
Section 12(a)(2) of the Securities Act against J.P. Mrgan Chase
& Co. ("J.P. Mdxrgan") arising fromm srepresentations in
connection with the Decenber 2000 O fering.

The Parties

The plaintiffs are the State of Al aska Departnent of
Revenue, a state agency that collects and invests public funds,
and the Al aska State Pension Investnment Board, a state entity
t hat manages and i nvests state pensions funds ("Al aska
Plaintiffs"). Together, the Alaska Plaintiffs purchased bonds
i ssued during each of the four O ferings.

The Conpl ai nt nanmes the foll owm ng Wrl dCom executives and

directors as individual defendants: Bernard J. Ebbers, WorldConi s

” The May 2000 and 2001 Offerings are also the basis for
Securities Act Section 11 clainms in the Consolidated C ass
Action. The 1998 and Decenber 2000 Oferings are not. 1In
addition to the Section 11 clainms, the Consolidated C ass Action
brings Section 12(a)(2) clainms, and in connection with certain
def endant s Exchange Act Section 10(b) clainms, based on the My
2000 and 2001 O ferings.
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former President and Chief Executive Oficer; Scott D. Sullivan,?
the former Executive Vice President and Chief Financial Oficer,;
and Worl dCom directors John W Sidgnore, difford Al exander, Jr.
James C. Allen, Judith Areen, Carl J. Aycock, Max E. Bobbitt,
Francesco Galesi, Stiles A Kellett, Jr., Gordon S. Macklin, John
A. Porter, Bert C. Roberts, Lawence C. Tucker, and Juan
Villalonga ("Individual Defendants").® None of the Individual

Def endants is nanmed in the Initial Conplaint.

The Initial Conplaint and the Conpl aint al so nane
underwiter defendants Citigroup, Inc., Salonon Smth Barney,
Inc., J.P. Morgan Chase & Co., J.P. Mdrgan Securities Inc., Bank
of America Corp., Banc of Anerica Securities LLC, ABN Anro Inc.,
Deut sche Bank AG Deutsche Bank Al ex. Brown Inc., Lehman Brothers
Hol di ngs Inc., Lehman Brothers Inc., Credit Suisse Goup, Credit
Sui sse First Boston Corp., Goldman Sachs G oup, Inc., Gol dnan
Sachs & Co., UBS Warburg LLC, NationsBanc Montgonmery Securities
LLC. The Conplaint added the follow ng underwiters as
def endants: Utendahl Capital Partners, L.P., Blaylock & Partners,
L. P., BNP Paribas Securities Corp., Fleet Securities, Inc.,
Tokyo- M t subi shi International PLC, Westdeutsche Landesbank

G rozentrale, Caboto Holding SIMS. p. A, Caboto-G uppo |ntesabei,

|Litigation against Sullivan was stayed by O der dated
Decenber 5, 2002.

° Wth the exception of Villalonga, all of the individual
def endants naned by the Conplaint are al so defendants in the
Consol i dated C ass Action.
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Robert son Stephens International Ltd., and M zuho |International
PLC ("Additional Underwiter Defendants,” and together
"Underwriter Defendants").!® Arthur Andersen LLP, WbrldCom s
auditor, is also named as a defendant in both the Initial

Conpl ai nt and the Conpl aint.*

Fal se Fi nanci al Reporting

The Conpl aint alleges that as early as 1998, Wrl dCom was
using a variety of accounting devices that artificially inflated
Worl dComi's reported assets, net worth, and cash flow It
identifies, in particular, WrldCom s inproper accounting
treatment of sales, "line costs,"!'?2 nerger reserves and
acquisitions, inpaired goodw |Il, records of revenue,
uncol | ecti bl e receivabl es, and software devel opnment costs. One
of the exanples of inproper accounting described is WrldCom s
treatment of goodwill and property, plant and equi prent value in

connection with its acquisition of MC, which is alleged to have

" Wth the exception of Robertson Stephens I|nternational,
Ltd. and NationsBanc Montgonery Securities LLC, all of the
Underwiter Defendants nanmed by the Conplaint are al so naned
defendants in the Consolidated C ass Action. NationsBanc was an
underwiter for the 1998 Ofering only, after which it nerged
into Bank of Anmerica, which is a defendant in the Consolidated
Cl ass Action. Robertson Stephens was an underwiter for the 2001
O fering.

" Andersen is also a defendant in the Consolidated C ass
Acti on.

2 Line costs are the costs incurred by WrldConms |ong-term
| ease agreenents with various tel ecomruni cations carriers to
all ow WorldComto use the carriers' networks to carry the calls
of Wbrl dCom s custoners.
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artificially inflated WrldCom s reported earnings by hundreds of
mllions of dollars. The WrldCom SEC filings that were
incorporated into the registration statenents and O fering
Menorandum at issue in the Oferings were materially fal se and

m sl eading as a result of these accounting inproprieties.

Di scovery of the Fraud

The Conplaint alleges that "a series of revelations that
qui ckly destroyed Worl dConf began in February 2002. |In February
2002, Worl dCom sl ashed its revenue and earnings forecasts for the
year, and revealed that it would wite-down between $15 and $20
billion of the inpaired value of prior acquisitions. On April
22, WrldCom again cut its revenue and earnings forecasts for
2002. At the tinme, analysts suggested that Wrl dComs wite-
downs due to the inpaired value of acquisitions would amount to
nore than $45 billion. Rating agencies reduced WrldCom s credit
rating to "junk"” status by April 24, and CEO Ebbers was forced to
resign. As a result, WrldCom bonds "plunged in value.” On June
13, WrldComis CEOin effect admtted that the May 2001 O fering
had been necessary to prevent the financial collapse of Wrl dCom
On June 25, 2002, Worl dCom announced that it had inproperly
treated nore than $3.8 billion in ordinary costs as capital
expenditures and woul d have to restate its publicly-reported
financial results for 2001 and the first quarter of 2002.
Worl dCom | ater announced that its reported earnings for 1999
t hrough the first quarter of 2002 had been affected by
mani pul ati on of various reserves and had overstated earnings by
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$3.3 billion. WrldComhas adnmitted that its financial results
were overstated by $9 billion from 1999 through the first quarter
of 2002. By March 2003, news reports suggested that Wrl dCom had
m sstated its accounting by approximately $11 billi on.
Di scussi on

The Underwriter Defendants have noved to dismss the
Conmpl aint on the ground that it is barred by the statute of
l[imtations.®® They contend that the claimfor the 1998 O fering
is barred since the Initial Conplaint was filed nore than three
years after that offering. They contend that every claimin the
Initial Conplaint is tinme-barred since the plaintiffs were on
inquiry notice as of April 20, 2002, nore than one year before
the Initial Conplaint was filed, and that in any event, the
Section 11 claimagainst the Additional Underwiter Defendants
and the Individual Defendants added to the Conpl aint in Septenber
2003 is tine-barred. Finally, they contend that the Decenber
2000 O'fering was a private placenment and therefore is not
covered by the sole claimnmade in connection with that offering,
the Section 12(a)(2) claim

The di scussion of these issues begins with a brief
description of the statutory franmework that will govern this

notion. The clainms are brought under Sections 11 and 12(a)(2)

B Al defendants, with the exception of Sullivan against
whom litigation is stayed, join in the Underwiter Defendants
nmot i on.
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of the Securities Act. The statute of limtations provisions
that are at issue are contained in Section 13 of the Securities
Act and in the Sarbanes-Oxl ey Act passed in response to the
Wor | dCom debacl e.
Section 11

Section 11 of the Securities Act provides that any signer,
director of the issuer, preparing or certifying accountant, or
underwriter may be liable if "any part of the registration
stat ement, when such part becane effective, contained an untrue
statenment of a material fact or omtted to state a material fact
required to be stated therein or necessary to nmake the statenents
therein not msleading . . . ." 15 U S.C. §8 77k(a). "The
section was designed to assure conpliance with the disclosure
provisions of the [Securities] Act by inposing a stringent
standard of liability on the parties who play a direct role in a

registered offering.” Herman & Maclean v. Huddl eston, 459 U. S.

375, 381-82 (1983).
Section 12(a)(2)

Section 12(a)(2) of the Securities Act, previously known as
Section 12(2), allows a purchaser of a security to bring a
private action against a seller that "offers or sells a security

by neans of a prospectus or oral communi cation, which
i ncludes an untrue statement of a material fact or omts to state
a material fact necessary in order to nake the statenents .

not msleading." 15 U.S.C. 8§ 771(a)(2).
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Section 13
Section 13 of the Securities Act sets forth the statute of
l[imtations for Securities Act clainms. It provides:

No action shall be maintained to enforce any liability
created under section 77k [Section 11] or 771 (a)(2)

[ Section 12(a)(2)] of this title unless brought within
one year after the discovery of the untrue statenent or
the om ssion, or after such discovery should have been
made by the exercise of reasonable diligence . .

In no event shall any such action be brought to enf or ce
a liability created under section 77k or 771 (a)(2) of
this title nore than three years after the security was
bona fide offered to the public, or under section

771 (a)(2) of this title nmore than three years after the
sal e.

15 U.S.C. 8 77m (enphasis supplied). Thus, under Section 13,
plaintiffs nmust bring suit by the earlier of (a) three years from

the date the parties in the offering "obligate thenselves to

perform"” in the case of a Section 12(a)(2) claim see Finkel v.

Stratton Corp., 962 F.2d 169, 173 (2d Cr. 1992) (citation

omtted), or three years fromthe date of the initial
registration statenent, in the case of a Section 11 claim id. at
174 (citation omtted), or (b) one year fromthe date on which
they are put on actual or constructive notice of the facts

underlying the claim Dodds v. G gna Secs., Inc., 12 F. 3d 346,

350 (2d Cir. 1993).

Sar banes- Oxl ey Act

On July 30, 2002, Congress enacted the Sarbanes-Oxl ey Act of
2002 (" Sar banes-Oxley"). Section 804 of Sarbanes-Oxl ey
| engt hened the statute of limtations for private causes of

action alleging securities fraud. See 28 U.S.C. § 1658 ("Section
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804"). Section 804 is entitled "Statute of Limtations for
Securities Fraud" and provides in pertinent part that

a private right of action that involves a claim of
fraud, deceit, manipulation, or contrivance in
contravention of a regulatory requirenment concerning
the securities laws, as defined in section 3(a)(47) of
t he [ Exchange Act] [15 U.S.C. 8 78c(47)], may be
brought not later than the earlier of --

(1) 2 years after the discovery of the facts
constituting the violation; or

(2) 5 years after such violation.

28 U.S.C. 8§ 1658 (enphasis supplied).

1. Application of Sarbanes-Oxley to Sections 11 and 12(a)(2)

d ai ns

The defendants nove to dismss the claimbased on the 1998
Ofering as tine-barred by the statute of limtations period
contained in Section 13, which requires the Securities Act claim
to be filed by the earlier of three years after the date of the
registration statenent for the 1998 O fering or one year fromthe
date the plaintiff is on actual or constructive notice. The
Underwiter Defendants contend that because the MN Al aska Action
was filed on April 21, 2003, nore than four years after the 1998
Ofering was offered to the public, the claimbased upon the 1998
Ofering is tine barred.

In response, the Alaska Plaintiffs contend that Section 804
of Sar banes- Oxl ey governs and that they had until the earlier of
five years fromthe offering or two years fromthe date of notice
to bring their action. Although the Alaska Plaintiffs' Section
11 claimfor the 1998 O fering woul d have expired under Section

13 in August 2001, al nost a year before Sarbanes- Oxl ey was
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passed, the Alaska Plaintiffs argue that the Sarbanes- Oxl ey
[imtations period should be retroactively applied to extend the
statute of limtations for their claim Plaintiffs do not
di spute that if Section 13 applies to their 1998 clains, the 1998
clainms are time-barred.

Construction of a statute "nust begin with the words of the

text." Saks v. Franklin Covey Co., 316 F.3d 337, 345 (2d Cr

2003); see Mallard v. United States Dist. Court, 490 U S. 296,

300-01 (1989). Wiether the neaning of the statute is plain or
anbi guous "is determ ned by reference to the | anguage itself, the
specific context in which that |anguage is used, and the broader

context of the statute as a whole." Robinson v. Shell G I Co.

519 U. S. 337, 341 (1997); see also K-Mart Corp. v. Cartier, Inc.,

486 U.S. 281, 291 (1988); United States v. Dauray, 215 F.3d 257,

260-61 (2d Gr. 2000). A court nust "give effect, if possible,

to every clause and word of a statute."” State St. Bank & Trust

Co. v. Salovaara, 326 F.3d 130, 139 (2d Cir. 2003)(citation
omtted). A particular section of a statute should "be
understood in context with and by reference to the whole

statutory schene . . . ." Auburn Housing Auth. v. Martinez, 277

F.3d 138, 144 (2d Gr. 2002); see also Saks, 316 F.3d at 345. In

addi tion, conparison to other simlar statutory provisions,
Mal lard, 490 U. S. at 305-07, and the statute's legislative

hi story may be used to resolve anbiguity. Dauray, 215 F.3d at
264; Auburn Housing Auth., 277 F.3d at 143-44.
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The only other courts to have confronted this question have
concl uded, w thout discussion, that Section 13 still applies to

Sections 11 and 12(a)(2) claims. See In re Merrill Lynch & Co.

Research Sec. Litig., 272 F. Supp. 2d 243, 265 (S.D.N. Y. 2003);

Fri edman v. Rayovac Corp., 2003 LEXIS 13135, at *27-28 (WD. Ws.

May 29, 2003). Their conclusion is conpelled by the text of
Sar banes- Oxl ey, the text of other securities statutes, relevant
precedent, and the legislative history of Sarbanes- Oxl ey.

Section 804 extends the statute of limtations for clains
that involve "fraud, deceit, manipulation, or contrivance" in
contravention of the "securities laws," which it defines to
include the Securities Act as well as the Exchange Act.!* See 28
US. C 8§ 78c(a)(47). The question presented here is whether the
Securities Act claimalleged by the Alaska Plaintiffs is a claim
i nvol ving "fraud, deceit, manipulation or contrivance" that is

subject to Section 804's |longer statute of limtations.

" Section 804 states that it applies to clains under the
"securities |aws as defined by section 3(a)(47)" of the Exchange
Act. Section 3(a)(47) provides:

The term 'securities |aws' neans the Securities Act of
1933, the Securities Exchange Act of 1934, the Public
Uility Hol ding Conpany Act of 1935, the Trust

I ndenture Act of 1939, the Investnent Conpany Act of
1940, the Investnent Advisers Act of 1940, and the
Securities Investor Protection Act of 1970.

15 U.S.C. 8§ 78¢c(47) (citations omtted). Gven this definition
def endants do not contend that Section 804 could never apply to
any Securities Act clains.
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The Conplaint’s Section 11 clai mdoes not sound in fraud.
The Conpl aint repeatedly disavows that its clains are anything
other than strict liability or negligence clains, and explicitly
states that its clainms do not allege fraud. For exanple, the
openi ng paragraph of the Conplaint pleads that the action
"involves solely strict liability and negligence clains." Each
claimfor relief pleads that "[p]laintiffs assert only strict
liability and negligence clainms. Plaintiffs do not assert clains
of fraud or intentional msconduct."” (Enphasis in original.)

Plaintiffs' limtation of their Section 11 claimis not
exceptional. To state a claimfor violation of Section 11,
plaintiffs only need allege that "material facts have been
omtted" froma registration statenent or "presented in such a
way as to obscure or distort their significance . . . ." |.

Meyer Pincus & Assocs., P.C. v. Oppenheiner & Co., 936 F.2d 759,

761 (2d GCir. 1991) (citation omtted). Because of its m nimnal
proof requirenents, Section 11 creates extensive liability for

I ssuers and those involved in the preparation and di ssem nation
of the registration statenents filed in the context of a public
offering. A Section 11 claimlike that alleged here is not held
to the heightened pl eading standard required of fraud all egations

by Rule 9(b) and the Private Securities Litigation Reform Act of

" Although this prong of the defendants' notion only
addresses the Section 11 claimbased on the 1998 O fering, it is
al so true that the Conplaint's Section 12(a)(2) clai mdoes not
sound in fraud.
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1995 ("PSLRA"). See In re WrldGCom Inc. Sec. Litig., 2003 W

21219049, at *27-28.

Adm tting that their claimdoes not sound in fraud, the
Al aska Plaintiffs nonetheless argue that their claimarises from
Wor | dCom s accounting mani pul ati ons and therefore involves a
sufficient use of a "manipulation or contrivance" to bring them
within the scope of Section 804. Amci argue that by including
"deceit, manipulation or contrivance" as well as "fraud" in
Section 804, Congress signified its intent to extend Section 804
beyond Section 10(b) securities fraud clains to reach Sections 11
and 12(a)(2) clainms. They assert that Sections 11 and 12(a)(2)
codi fied the comon | aw doctrine of deceit.

In the context of the securities |aws, "deceit,"
“mani pul ati on" and "contrivance" refer to securities fraud. The
| anguage of Section 804 directly mrrors that of Section 10(b)
and Rul e 10b-5, which provides the private cause of action for
securities fraud.® Section 10(b) provides that it is unlawful

"[t]o use or enploy . . . any manipulative or deceptive device or

contrivance in contravention of such rules and requlations." 15

US C 8 78j(b). Rule 10b-5 describes what constitutes a

mani pul ati ve or deceptive device and provides that it is unlaw ul

' Prior to Sarbanes-Oxley, the statute of linmitations for
Exchange Act clains provided that "no action shall be maintained
to enforce any liability created under this section, unless
brought within one year after the discovery of the facts
constituting the violation and within three years after such
violation." 15 U.S.C. 878i(e); see also Lanpf, Pleva, Lipkind,
Prupis & Petigrowv. Glbertson, 501 U S 350, 364 n.9 (1991).

21



for any person, directly or indirectly to "enploy any device,

schene, or artifice to defraud" or to "engage in any act,

practice, or course of business which operates or would operate

as a fraud or deceit upon any person . . . ." 17 CF.R 8

240. 10b-5; see also Press v. Chem |Inv. Servs. Corp., 166 F.3d

529, 534 (2d Cir. 1999). Section 17 of the Securities Act, 15
US.C 8 77q, the crimnal securities fraud provision, enploys
simlar |anguage. Section 17 prohibits, anmong other things,
"enpl oy[ing] any device, schenme or artifice to defraud.” 15
US.C 8§ 77q(a)(1).

The requirenent of pleading and proving scienter in a
Section 10(b) claimcones directly fromthis statutory | anguage.
As the Second Circuit has observed, "[t]he requisite state of
m nd, or scienter, in an action under section 10(b) and Rul e 10b-

5, that the plaintiff nust allege is an intent to deceive,

mani pul ate or defraud. Kalnit v. Eichler, 264 F.3d 131, 138 (2d

Cir. 2001) (citation omtted) (enphasis supplied). |In Ernst &
Ernst v. Hochfelder, 425 U. S. 185 (1976), the Suprenme Court drew

on the statutory text and interpretations of that text to find

t hat negligence does not give rise to Section 10(b) clains, which
are limted by the text of the statute to fraud. [d. at 199. In
Hochf el der, the Court explained that "the words ' manipul ati ve,
‘deceit,' and 'contrivance' . . . make unm stakable a
congressional intent to proscribe a type of conduct quite
different fromnegligence." 1d. (enphasis supplied). In
particular, it held that the "[u]se of the word ‘mani pul ative’ is
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especially significant. It is and was virtually a termof art
when used in connection with securities markets. 1t connotes
intentional or willful conduct designed to deceive or defraud
investors by controlling or artificially affecting the price of
securities.” ld.

Section 804 parallels the private causes of action for

securities fraud: it extends the statute of limtations for "a
claimof fraud, deceit, manipulation, or contrivance in
contravention of a requlatory requirenent." 28 U S.C. § 1658

(enmphasis supplied). These terns are not found in Section 11 (or
Section 12(a)(2)), which refers only to materi al
m srepresentations or om ssions in certain docunments required to
be filed with the SEC. See 15 U.S.C. 88 77k & 77l (a)(2).

As a rule, legislative history should be used only to

resol ve anbiguity, see Dauray, 215 F.3d at 264, a probl em not

presented by Section 804. 1In this case, however, the |legislative
history is noteworthy because Sarbanes-Oxl ey was enacted a nonth
after Worl dCom decl ared bankruptcy and the | egislative record is
replete with references to the conpany's collapse. Plaintiffs
and Amici rely heavily on the legislative history to argue that
Wor 1 dComi s nmassive restatenents and its investors’ |osses wei ghed
heavi |y on Congress.

The | egislative history on which the Alaska Plaintiffs and
Amici rely leaves little doubt that Congress was concerned about
t he emergi ng accusati ons of wongdoing at WrldCom But, the
portions of the record to which they point indicate that in the
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debate that produced Section 804 and its | engthened statute of
limtations, congressional concern focused on the securities
fraud at Worl dCom

For exanple, Am ci enphasize that Senator Patrick Leahy, a
sponsor of the portion of the Act that included Section 804,
noted that the Act was designed to provide an opportunity "when

t here has been such enornmous fraud and all the pension funds have

been | ost, and all the people have lost their life savings --
[to] give them at | east sone chance to recover sonething
W go two-five instead of one-three.” 148 Cong. Rec. S6524, 6535
(July 10, 2002) (enphasis supplied). Simlarly, in the House
debate on the statute of limtations, Representative Edward J.
Mar key stated: "we should extend from3 years to 5 years the tine
t hat people have to go in and do sonething about fraud . . . ."
148 Cong. Rec. H4838, 4846 (July 17, 2002) (enphasis supplied).
The Al aska Plaintiffs enphasize Senator Leahy's statenent that
Section 804 "is intended to |l engthen any statute of limtations
under federal securities law. " 148 Cong. Rec. S7418 (daily ed.
July 26, 2002). Read in context, however, even this seemngly
broad cooment is limted to clains alleging securities fraud.
| medi ately under the caption "Section 804 - Statute of
Limtations,"” Senator Leahy stated:

This section would set the statute of limtations in

private securities fraud cases to the earlier of two

years after the discovery of the facts constituting the

violation or five years afer such violation. The

current statute of limtations for nost private

securities fraud cases is the earlier of three years
fromthe date of the fraud or one year fromthe date of
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di scovery. This provision states that it is not neant

to create any new private cause of action, but only to

govern all the already existing private causes of

action under the various federal securities |aws that

have been held to support private causes of action.

This provision is intended to | engthen any statute of

limtations under federal securities law, and to

shorten none.

Id. (enmphasis supplied). As Senator Leahy hinself stated,
Section 804 "set[s] the statute of limtations in private
securities fraud cases,"” not strict liability and negligence
claims under Sections 11 and 12.

I f Congress had intended to extend the statute of
limtations for every private securities lawclaim it could have
done so. Section 804 does not, however, state that it extends
the statute of limtations for all clains under the securities
laws. Instead, it includes Iimting | anguage that extends the
time for private causes of action under the securities |laws only
for clains that involve "fraud, deceit, manipulation or
contrivance."” This |anguage does not enconpass Sections 11 and
12(a)(2) clains.

There are advantages to bringing solely strict liability and
negl i gence clains: the pleading and proof thresholds are far

| ower than for clains asserting securities fraud, and liability

is "extensive."' One of the disadvantages of bringing

71t would appear that the plaintiffs believed that another
advantage in pleading individual clains under the Securities Act,
as opposed to the Exchange Act, was that they could sue in state
rat her than federal court. State and federal courts have
concurrent jurisdiction over Securities Act clains. See In re
WrldCom Inc. Sec. Litig., 293 B.R 308, 328 (S.D.N. Y. 2003).
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negl i gence cl ai ns, however, is a nore narrow w ndow of tine in
which to sue. Because Section 13, not Section 804, applies to
the Section 11 claimarising fromthe 1998 O fering, that claim
expired in August 2001 and is tine-barred.®

2. lnquiry Notice as of April 20, 2002

The Underwriter Defendants contend that the Al aska Action is
ti me-barred because it was commenced nore than one year after the
plaintiffs were on inquiry notice of the basis of their clains.
The Initial Conplaint in the Al aska Action was filed on April 21,
2003.

The one-year limtations period of Section 13 "begins to run
after the plaintiff obtains actual know edge of the facts giving
rise to the action or notice of the facts, which in the exercise
of reasonable diligence, would have |l ed to actual know edge."

Levitt v. Bear Stearns & Co., 340 F.3d 94, 101 (2d G r. 2003)

(citation omtted). A duty to inquire arises "when the
ci rcunst ances woul d suggest to an investor of ordinary
intelligence the probability” that she has a cause of action.

Id. (citation omtted).

Due to Wrl dCom s bankruptcy, however, the Individual Actions

t hat pl eaded solely Securities Act clains were nonethel ess
properly renoved as "related to" the Wrl dCom bankruptcy. 1d. at
328- 29.

' Havi ng concl uded that Section 804 of Sarbanes- x|l ey does
not apply to the plaintiffs' clains, it is unnecessary to
consi der whether the statute could be retroactively appli ed.
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Know edge of a cause of action is inputed in tw different
ways, dependi ng on whether the investor undertakes to inquire.

LC Capital Partners LP v. Frontier Ins. Goup, Inc., 318 F. 3d

148, 154 (2d Cir. 2003). "If the investor makes no inquiry once
the duty arises, know edge will be inputed as of the date the
duty arose. However, if the investor makes sone inquiry once the
duty arises, we will inmpute know edge of what an investor in the
exerci se of reasonable diligence, should have discovered"
concerning the wongdoing. 1d. (citation omtted). |If the facts
appearing in the conplaint and rel ated docunents give rise to a
duty of inquiry, "it is appropriate to require a plaintiff,
resisting a notion to dismss on limtations grounds, at least to
allege that inquiry was made." 1d. at 156.

The circunstances giving rise to the duty to inquire are

referred to as "stormwarnings."” See Levitt, 340 F.3d at 101.

The financial information that triggers the storm warnings "nmnust
be such that it relates directly to the m srepresentati ons and
om ssions the Plaintiffs later allege in their action against the

defendants.”" Newran v. Warnaco Group, Inc., 335 F.3d 187, 193

(2d Cr. 2003). An investor does not, however, "have to have
notice of the entire fraud being perpetrated to be on inquiry
notice." Dodds, 12 F.3d at 351-52. To trigger the duty to

i nquire, the wongdoing indicated by the stormwarnings "nust be
probabl e, not nerely possible.” Newmn, 335 F.3d at 193
(citation omtted). For exanple, the Second G rcuit has found
that inquiry notice existed when there were three substanti al
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reserve charges in increasing anounts within four years, LC
Capital, 318 F.3d at 155, and when the necessary discl osures of
t he wrongdoi ng were contai ned in prospectuses, Dodds, 12 F.3d at
351.

In sone cases, despite the presence of storm warnings,
i nvestors are not placed on inquiry notice "because the warning

signs are acconpani ed by reliable words of confort from

managenent.” LC Capital, 318 F.3d at 155. While such statenents
nmust be considered, their existence will prevent or dissipate the
duty to inquire "only if an investor of ordinary intelligence
woul d reasonably rely on the statenents to allay the investor's
concern.” 1d. "Wether reassuring statenents justify reasonabl e
reliance that apparent storm warnings have dissipated will depend
in large part on how significant the conpany's discl osed problens
are, how likely they are of a recurring nature, and how
substantial are the ‘reassuring steps announced to avoid their
recurrence." 1d.

Whether a plaintiff was placed on inquiry notice "is often
i nappropriate for resolution on a notion to dism ss under Rule
12(b)(6)" but, if the facts needed to make the determ nation "can
be gl eaned fromthe conplaint and papers integral to the
conplaint, resolution of the issue on a notion to dismss is

appropriate.” 1d. at 156 (citation omtted); see also Dodds, 12

F.3d at 352 n.3. The Second Crcuit has resolved the question of
inquiry notice on a notion to dismss "in a vast nunber of

cases." LC Capital, 318 F.3d at 156 (citation omtted).
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The Underwiter Defendants' notion requires a determ nation
as to whether plaintiffs were on notice of their potential clains
as of April 20, 2002. Because the Al aska Plaintiffs do not
contend, either in the Conplaint or their proposed anmendnents to
their pleading, that they undertook any inquiry at any tinme prior
to Decenber 2002, know edge is inputed as of the date their duty
to inquire arose. See id. at 154; Levitt, at 101. The follow ng
describes the allegations in the Conplaint and the 2002 news
reports? on which the parties have relied in arguing this
not i on.

February 2002

The Conpl aint alleges that WrldComtook a $15-20 billion
wite-down for the inpaired value of prior acquisitions in

February 2002.2° A February 7 Associated Press ("AP") report

¥ The articles are appropriately considered on a notion to
dismss. See Rothman v. Gregor, 220 F.3d 81, 88 (2d Cir. 2000);
Cortec Indus., Inc. v. SumHolding L.P., 949 F.2d 42, 47-48 (2d
Cr. 1991).

2 Al't hough the February wite-down announcenent involved a
substantial sum it followed shortly after the inplenentation of
new accounting guidelines for the treatnment of goodwill. None of
the parties submtted the text of WrldComi s February 2002 wite-
down announcenent. Anal yst reports, however, describe the wite-
down as an effort to conply with the new standards ("FAS 142")
set by the Financial Accounting Standards Board, as does an
article in Business Wek cited by plaintiffs in the first class
action conplaint filed in connection with WrldCom See Al bert
Fadem Trust v. Ebbers, No. 02 Cv. 3288 (DLC). FAS 142 required
conpanies to wite-down goodwi |l to reflect any permanent decline
in the value of acquisitions for fiscal years beginning after
Decenber 15, 2001, but enconpassing acquisitions nade after June
30, 2001. See Financial Accounting Standards Board, Financial
Accounting Services, Statenent of Financial Accounting Standards
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opi ned that the effects of "concerns about [WrldCom s] debt
burden and fallout fromthe Enron scandal and rel ated accounting
practices" had contributed to "spiraling stock prices.” The AP
report also noted that Ebbers and ot her executives had "sought to
di sm ss concerns about W rldCom s accounting practices, debt |oad
and cash flow' during a conference call with investors and

anal ysts.

A February 3 article in the New York Tines discussed the

aftermath of the Enron debacle, and noted that "the stock market
pl unged on concerns that hidden financial practices |ike those
that felled Enron could affect other conpanies, particularly in
energy and in banking" and noted that Wrl dCom shares, anong
others "sank sharply.” Another article that day in the Financial
Tines reported that Wrl dCom had "delivered a spirited rebutta
of the accusations and runours swirling around it," and observed
that "Wbrl dCom s accounting seens straightforward."

On February 9, the Financial Tinmes reported that investors

in United States equity narkets were "jittery about the grow ng
list of conpanies com ng under scrutiny” over their accounting
practices. The article noted that "even the reassurances of top
executives from several conpanies, including WrldCom Tyco and
Wi rl pool, that their accounting problens were exaggerated or

false, failed to bolster markets."

No. 142, Goodwi Il and O her Intangi ble Assets (2001).
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March

A March 4 Forbes article discussed WrldComin some detail .
The article identifies WrldComas one of four stocks to avoid
due to potential accounting problens. |In particular, the Forbes
article discussed Wrl dComls accounting of property, plant and
equi pnent assets fromthe MCl acquisition, and its treatnent of
the $14.1 billion purchase price for M. The article explained
that "WrldComartificially depressed the depreciation charges it
is taking on MCl's assets,"” inflating WrldCom s reported
earnings by ten percent. The March 4 Forbes article al so
descri bed the accounting inproprieties associated with WrldCom s
wite-offs. It observed that after WorldCom acquired MCl, the
conpany recl assified approxinmately $3.4 billion of MC's
property, plant and equi prment val ue as goodw ||, and expl ai ned
that Worl dComl s accounting treatnent was designed to inflate
profits. The Forbes article suggested that the inproper
categorization of MCl's assets as goodwi Il artificially depressed
t he depreciation charges taken by WrldCom and may have infl ated
t he conpany's earnings by close to $700 mllion.

On March 11, Worl dCom announced that it had received a
confidential request fromthe SEC for voluntary production of
docurnents and information relating to accounting policies,
tracki ng and revi ew of anal ysts' earnings estimtes, and federal
or state agency investigations of WrldCom anong ot her things.

A March 12 New York Tines article described the SEC request as an

"unusually wide-ranging letter,” and noted that Wrl dCon s
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out si de accountant Arthur Andersen had al so served as the auditor
for Enron and G obal Crossing, conpani es whose accounting had
come under scrutiny after they filed for bankruptcy protection.
The report noted that investors were not conforted by the SEC s
customary caution that the investigation should not be seen as
"an adverse reflection”™ on the conmpany or its securities.

The SEC i nvestigation of WrldCom was al so reported by CNBC
on March 12, 2002. The next day, a detailed article appearing in

the New York Tines reported the conmencenent of the SEC s

"sweepi ng" investigation into whether WrldCom "i nproperly
mani pul ated its financial reports.” The article quoted a
t el econmuni cati ons anal yst who observed that in the twelve years
he had been follow ng the industry, he had "never seen an SEC
request like this" and noted that WrldCom nmay have taken "too
many risks" with its accounting. The March 13 article noted that
Ebbers's focus on costs had "drawn concern that the conpany may
be too anbitious in taking one-tine charges against its earnings
-- like inproperly masking operating | osses as one-tine charges
that m ght make its operating results appear stronger than they
really are.” The article also observed that the SEC
investigation reflected an interest in WrldCom s accounting
practices in connection with its many acqui sitions.

I n proposed anendnents to their pleading, the Al aska
Plaintiffs describe statenments from Wrl dCom and Ebbers that
plaintiffs contend neutralized the February and March adverse

press reports. On March 11, 2002, Wrl dCom commented that "al
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of its policies, practices, and procedures have conplied, and
continued to conply, with all applicable accounting standards and
| aws" and Ebbers told "fund nmanagers and anal ysts" that he was
"not aware of any information that would give rise to this
inquiry other than newspaper articles."? The Alaska Plaintiffs
add that outside analyst Jack G ubman "issued the strongest
denial"™ on March 11, when he commented that "we view' the SEC
inquiry "as a very straightforward -- alnost boilerplate --
letter of inquiry" to Wrl dCom 22
April

(The Conplaint was filed on April 21, 2003). According to
the Conplaint, on April 22, analysts increased their estimtes of
Worl dCom's write-down of goodwill to $45 billion; on April 24,
Wor | dCom debt was downgraded to "junk"™ status; and on April 30,
Ebbers resigned under pressure.

The allegations in the Conplaint and the publicly avail abl e
docunents to which the parties have pointed do not establish as a
matter of law that the Alaska Plaintiffs were on inquiry notice

of their clainms as of April 20, 2002. Wile the press reports

I The proposed anmendnents do not identify the source of
t hese statements.

*> The proposed anendnents do not identify the source or
clarify to whom G ubman was referring as "we." Presunably
G ubman was referring to hinself and to his enpl oyer, Sal onbn
Smth Barney. Although there are extensive allegations in the
Cl ass Action Conplaint that G ubman functioned as a Wrl dCom
I nsider, the Conplaint and proposed anendnents do not contain
al l egations that G ubman was speaki ng on behal f of Worl dCom
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certainly show that there were serious, publicly expressed
concerns about Worl dCom before that date, those reports do not
necessarily constitute the full-blown stormwarnings that trigger
a duty of inquiry. The February wite-down appears to have been
caused by a change in accounting guidelines. None of the press
reports identify particular statements by WorldComitself that
woul d sufficiently alert an investor to her potential clains.
The service of a sweeping SEC subpoena is also an insufficient
trigger. It does not reveal, by itself, any particul ar
accounting irregularity. The greatest cause for concern cane
fromthe coll apse of other conpanies, the fall of WrldCom s
securities prices and a few penetrating articles, nost notably
the March 4 Forbes article.

The March 4 Forbes article describes problens with
Worl dComi s accounting for MCI's goodw ||, and how it was desi gned
toinflate profits. This is one of the accounting inproprieties
at the heart of the Initial Conplaint. Wile this article, and
all of the other press reports before April 20, create a question
of fact as to whether the Alaska Plaintiffs were on inquiry
notice as of that date, they do not establish as a matter of |aw
a probability of m sconduct sufficient to trigger inquiry notice.
See Newman, 335 F.3d at 193.

The cases on which the Underwiter Defendants particularly
rely are readily distinguishable. The events at issue in those
cases projected far nore devel oped warnings to the investing
public than were present here before April 20, 2002. 1In LC
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Capital, "a series of three charges in substantial and increasing
anounts for the same purpose within four years" was sufficient to
"alert any reasonable investor that sonmething is seriously

wong." LC Capital, 318 F.3d at 155. Simlarly, in de la Fuente

v. DO Telecomm, Inc., 206 F.R D. 369 (S.D.N. Y. 2002), the

conpany restated its financials in two SEC filings and di scl osed
that it had revised its accounting at the request of the SEC

Id. at 382. In addition, the SEC ordered a ten day suspension in

tradi ng defendant’s stock. [d. Inlnre Utrafemlnc. Sec.
Litig., 91 F. Supp. 2d 678 (S.D.N. Y. 2000), the article that put

the plaintiffs on inquiry notice discussed precisely the
informati on alleged as the basis for plaintiffs' action,
including the material om ssions in the prospectus. [|d. at 692.
In addition, the Utrafemregistration statenents thensel ves
contai ned a description of product flaws simlar to those

underlying plaintiffs' claims. [d. In Wstinghouse Elec. Corp.

v. 21 Int'|l Holdings, Inc., 821 F. Supp. 212 (S.D.N.Y. 1993),
there were nore than five anal yst reports that suggested that the
i ssuer would be taking significant wite-offs in the near future
and that "d[id] not differ qualitatively" fromthe announcenent
that plaintiffs admtted had placed them on notice of their
clainms. |d. at 222.

3. Rel ati on Back for Additional Underwiter Defendants

The Underwriter Defendants al so nove to dism ss the clains
agai nst the Additional Underwiter Defendants as timne-barred
because the Additional Underwiter Defendants were not added to
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the action until the Alaska Plaintiffs filed an anmended conpl ai nt
on Septenber 24, 2003. Plaintiffs do not respond directly to
this argunent.

Rul e 15 of the Federal Rules of Civil Procedure provides
that an anmended pl eading relates back to the date of the original
tinmely pl eadi ng when:

(2) the claimor defense asserted in the anended

pl eadi ng arose out of the conduct, transaction, or
occurrence set forth or attenpted to be set forth in
the original pleading, or

(3) the anendment changes the party or the nam ng of
the party against whoma claimis asserted if the
foregoing provision (2) is satisfied and, within [120
days] the party to be brought in by anendnment (A) has
recei ved such notice of this institution of the action
that the party will not be prejudiced in maintaining a
defense on the nerits, and (B) knew or shoul d have
known that, but for a m stake concerning the identity
of the proper party, the action would have been brought
agai nst the party.

Fed. R Cv. P. 15(c)(enphasis supplied). Thus, there are three
requirenents to be met before an amended conplaint nami ng a new
party can be found to relate back to a tinmely conplaint: (1) both
conplaints nmust arise out of the same conduct, transaction or
occurrence, (2) the additional defendant nust have been omtted
fromthe original conplaint by mstake; and (3) the additional

def endant nust not be prejudiced by the delay. VKK Corp v.

National Football Leaque, 244 F.3d 114, 128 (2d Cr. 2001); Soto

v. Brooklyn Correctional Facility, 80 F.3d 34, 35 (2d Gr. 1996).

The rel ati on-back principles are designed "to prevent parties
agai nst whom cl ains are made fromtaki ng unjust advantage of
ot herwi se i nconsequential pleading errors to sustain a
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l[imtations defense.” VKK Corp., 244 F.3d at 128 (citation
omtted).

A "m stake" for purposes of Rule 15 may be a m stake of
either fact or law. See Soto, 80 F.3d at 35-36. A m stake of
fact occurs when a plaintiff m sapprehends the identities of the
i ndi vi dual s she wishes to sue. 1d. "The requirenent that a new
def endant ‘knew he was not nanmed due to a m stake concerning
identity presupposes that in fact the reason for his not being

named was a mstake in identity." Cornwell v. Robinson, 23 F. 3d

694, 705 (2d Cir. 1994). A mstake of |aw occurs when she

m sunder st ands the | egal requirenents of her cause of action.
Soto, 80 F.3d at 36. Wiere a plaintiff shows neither type of

m st ake, the anended pleading will not relate back. In Cornwell,
the plaintiff had al ways known the identities of the defendants
who were added in the anmended conplaint, and their absence from
the original conplaint did not nmake that conplaint legally
deficient. 1d. at 705. The Second Circuit explained that

"Cornwell was not required to sue [the individual defendants],

and her failure to do so in the original conplaint . . . nust be
considered a matter of choice, not mstake." 1d.
Li ke Cornwell, the Alaska Plaintiffs knew the identities of

the Additional Underwiter Defendants, were not required to nane
themto nake their original conplaint legally sufficient, and
chose not to nane them The Additional Underwiter Defendants
were identified by nane in the O fering docunents giving rise to
the clains alleged in the Initial Conplaint, and the Additional
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Underwriter Defendants had been named in other, earlier
conplaints asserting simlar clains. Since the plaintiffs knew
of the proposed defendants and chose not to name them they are
assuned to have omtted the defendants intentionally, not by

m stake. See Cornwell, 23 F.3d at 705; Corcoran v. New York

Power Auth., 935 F. Supp. 376, 393 (S.D.N. Y. 1996)(DLC).

Since plaintiffs have failed to denonstrate that the
om ssion was a m stake, the clains against the Additional
Underwiter Defendants in the Conplaint do not relate back to the
date of the Initial Conplaint. Under Rule 15, the addition of a
defendant is nonetheless permtted if the anended pleading is
within the statute of limtations applicable to the action. See
Fed. R Cv. P. 15(c)(1).

The Al aska Plaintiffs' Conplaint has been deened filed on
Sept enber 24, 2003, approxinmately one year and three nonths after
Worl dComi' s June 25 restatenent announcenent. Plaintiffs allege
in the Conplaint that "by 6/25/02, WrldComadnitted it had
engaged in one of the largest financial falsifications in
history.” Plaintiffs also allege that in June 2002, Wrl dCom
filed a report with the SEC admitting that its accounting since
1999 was flawed, the SEC sued Worl dCom for fraud, and that by
August 2002 Worl dComi's Chief Financial Oficer had been indicted
on crimnal fraud charges.

There can be no doubt that at |east as of WrldConis
announcenent on June 25, 2002 -- that it would have to restate
its publicly reported financial results for 2001 and the first
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quarter of 2002 by $3.8 billion — plaintiffs were on inquiry
notice of their Sections 11 and 12(a)(2) clains.? Because the
Al aska Plaintiffs' Septenber 24, 2003 Conplaint was filed nore
than a year after they had been put on notice of their clains,
Section 13's statute of limtations requires that the defendants’
notion to dism ss the clains against the Additional Underwriter

Def endants be granted, unless the statute of limtations period

was tolled. ?

% Anmici contend that the plaintiffs were not on inquiry
notice that WirldConis financial statenments for the period before
2001 were "teemng with fraud" until Novenber 26, 2002, when the
SEC filed an anended conpl ai nt agai nst Worl dComwi th clai ns based
on violations of the Securities Act. Simlarly, they argue that
the press reports before June 2002 did not give notice that the
underwriters for the Oferings had participated in the fraud.

The Securities Act clains, as already described, do not sound in
fraud and create extensive liability for the underwiters.
Therefore, the statute of limtations for Securities Act clains
begins to run fromthe date that an investor was on notice that
the registration statenent or prospectus for the offering
probably contai ned m srepresentations actionabl e under the
Securities Act.

* For the sane reasons, the notions by the Individual
Def endants, all of whom were added to the Al aska Action in the
Conpl ai nt, mnmust also be granted unless the statute of limtations
period was tolled. The Individual Defendants are Wrl dCom
executives, officers and directors who have been identified by
nanme in nunmerous Worl dCom docunents and naned as defendants in
many earlier conplaints asserting simlar clains, including in
the conplaint filed in October 2002 in the Consolidated C ass
Action. As with the Additional Underwiter Defendants, the
Al aska Plaintiffs are assuned to have onitted the Individua
Def endants by intention, not m stake.

39



4. Anerican Pipe Tolling for Actions filed before d ass

Certification

The Al aska Plaintiffs and Amici rely on the Anerican Pipe

tolling doctrine to extend Section 13's statute of limtations
peri od.? The doctrine provides that "the comencenent of a class
action suspends the applicable statute of limtations as to al
asserted nmenbers of the class who woul d have been parties had the
suit been permtted to continue as a class action.” Anerican

Pipe & Construc. Co. v. Utah, 414 U S. 538, 554 (1974). The

Court expl ai ned t hat

A contrary rule allow ng participation only by those
potential menbers of the class who had earlier filed
notions to intervene in the suit would deprive Rule 23
cl ass actions of the efficiency and econony of
litigation which is a principal purpose of the
procedure. Potential class nenbers would be induced to
file protective notions to intervene or to join in the
event that a class was |ater found unsuitable.

ld. at 553. The Court observed that under Rule 23, class actions
are "designed to avoid, rather than encourage" repetitious

filing. 1d. at 550. Anerican Pipe found equitable tolling

appropriate precisely because it did not want to punish putative
cl ass nmenbers who had waited to file an action, as encouraged by
Rul e 23, and had relied, knowingly or not, on the cl ass

litigation only to find that the class was not certified and

* Anmerican Pipe tolling could not save the clains relating
to either the 1998 or Decenber 2000 O ferings since the
Consol i dated C ass Action conplaint does not assert clains based
on either offering.
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their tinme to file independent actions had expired. See 414 U. S.
at 551.

Al t hough Anerican Pipe itself tolled the statute of

limtations only for those who noved to intervene after class
certification had been denied, the Suprenme Court |ater extended
the doctrine to apply to class nenbers who choose to file

separate suits after class certification is denied. See Crown,

Cork & Seal Co v. Parker, 462 U S. 345, 350 (1983). In Cown

Cork, the Court held that "[o]nce the statute of limtations has
been tolled, it remains tolled for all nenbers of the putative
class until class certification is denied. At that point, class
menbers may choose to file their own suits or to intervene as

plaintiffs in the pending action.” 1d. at 354. 1In Crown, Cork,

the Suprene Court enphasized that without the tolling rule "[a]
putati ve class nmenber who fears that class certification may be
deni ed woul d have every incentive to file a separate action prior
to the expiration of his own period of limtations,"” which would
result in "a needless multiplicity of actions.” 1d. at 350-51;

see also Arneil v. Ransey, 550 F.2d 774, 783 (2d Cr. 1977).

Al t hough both Anerican Pipe and Crown, Cork address only

actions brought by putative class nenbers after class
certification was denied, the Alaska Plaintiffs and Am ci urge

that the Anerican Pipe doctrine applies as well to plaintiffs who

filed individual actions before a class is certified. Although
the Second Circuit has not yet decided this issue, district
courts in this circuit have held that a plaintiff who chooses to
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file an action independently of the class before a determ nation

on class certification cannot benefit fromthe American Pipe

tolling rule. See, e.qg., In re G profloxacin Hydrochl oride

Antitrust Litig., 261 F. Supp. 2d 188, 221 (E.D.N.Y. 2003);

Pri mavera Familienstifung v. Askin, 130 F. Supp. 2d 450, 514

(S D.N. Y. 2001); Wahad v. City of New York, No. 75 Civ.

6203( AKH), 1999 W. 608772, at *6 (S.D.N. Y. Aug. 12, 1999); see
also Chinn v. Gant Food, Inc., 100 F. Supp. 2d 331, 335 (D. M.

2000); Rahr v. Grant Thornton LLP, 142 F. Supp. 2d 793, 800 (N.D

Tex. 2000); In re Brand Nane Prescription Drugs Antitrust Litig.,
No. 94 C 897, MDL 997, 1998 W. 474146, at *8 (N.D.IIl. Aug. 6,
1998); Stutz v. Mnn. Mning & Mg. Co., 947 F. Supp. 399, 404

(S.D. Ind. 1996); Chento, Inc. v. Stone, MQiire & Benjanm n, 1992

W. 188417, at *2 (N.D. Il1. July 29, 1992); Wachovia Bank and

Trust Co. v. National Student Marketing Corp., 461 F. Supp. 999,

1012 (D.D.C. 1978). As explained in these decisions, the
plaintiffs who choose to file an independent action w thout
waiting to consider the determ nation of class certification are
not entitled to enjoy the benefits of the tolling rule. Applying
the tolling doctrine to separate actions filed prior to class
certification would create the very inefficiency that Anerican
Pi pe sought to prevent.

The cases on which plaintiffs rely are not to the contrary.
None of the decisions upon which Amci rely addresses whether the
tolling doctrine applies to individual actions commenced before a
deci sion on class certification. |Instead, each applies the
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Anerican Pipe tolling doctrine to actions filed by class nenbers

who opted out of the class and thereafter filed i ndependent

actions. See Realnonte v. Reeves, 169 F.3d 1280, 1283 (10th G r

1999); Adans Pub. Sch. Dist. v. Asbestos Corp., 7 F.3d 717, 718

(8th Cr. 1993); Tosti v. Cty of Los Angeles, 754 F.2d 1485,

1487 (9th Cir. 1985).2%

The only case on which Al aska Plaintiffs rely, MKowan Lowe

& Co. v. Jasmine Ltd., 295 F.3d 380 (3d Cr. 2002), is also

I napposite. There, the district court had denied a notion to
certify a class based on a determ nation that the naned
plaintiff’s clains were not typical and that he would not provide
adequate representation for the class. 1d. at 383 Shortly

thereafter, a new party noved to intervene.?” 1d. Applying

% One case on which Amici rely, Edwards v. Boeing Vertol
Co., 717 F.2d 761 (3d G r. 1983), vacated on other grounds, 467
U S. 867 (1984), involved clains of enploynent discrimnation.
The Third Circuit required each individual class nmenber to
i ntervene and present evidence of having satisfied the
jurisdictional prerequisites for such clains in order to be
entitled to relief through the class action vehicle. [d. at 765.
The plaintiff filed his individual action over two years after
the class action had been filed. 1d. at 762. The Third CGrcuit
held that the plaintiff was entitled to rely on the class action
so long as it was pending. It observed that any other rule
"woul d needl essly proliferate separate lawsuits.” 1d. at 766.

> Amici contend that the MKowan court addressed whet her
Anerican Pipe tolling would benefit a class nmenber intervening
"before" class certification had been rul ed upon, quoting the
foll owi ng | anguage: "[We see no good reason why class clains
shoul d not be tolled where the district court had not yet reached
the issue of the validity of the class. [The defendant] has not
suppl i ed any persuasive reason for making such a distinction."
McKowan, 295 F.3d at 389. 1In fact, the plaintiff in MKowan
intervened after the district court rejected the notion to
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Anerican Pipe tolling, the district court held that his

i ndi vidual clainms were tinely, but ruled that the class claimhe
sought to bring was barred by the statute of limtations. 1d.
The Third Circuit held "that the class clains of intervening
class nenbers are tolled if a district court declines to certify
a class for reasons unrelated to the appropri ateness of the
substantive clains for certification.™ 1d. at 389.

Nei ther the Al aska Plaintiffs nor Am ci have expl ai ned how

applying the Anerican Pipe tolling doctrine to individual actions

filed prior to a determ nation on class certification would

advance any of the goals identified by American Pipe and its

progeny. Instead, the Alaska Plaintiffs argue that w thout

access to the Anerican Pipe tolling doctrine, institutions
intending to file their own suits will sinply forbear doing so
until it is time to opt out of the class. They ask rhetorically
what good purpose wll be served by such a del ay?

Many good purposes are served by such forbearance, as

Anerican Pipe and Crown, Cork thensel ves spell out. The parties
and courts wll not be burdened by separate |awsuits which, in
any event, may evaporate once a class has been certified. At the
point in alitigation when a decision on class certification is
made, investors usually are in a far better position to evaluate

whet her they wish to proceed with their own lawsuit, or to join a

certify, and the Grcuit Court found that post-decision
intervention protected by Anerican Pipe tolling.
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class, if one has been certified. This very notion illustrates
the wi sdomof waiting. Investors who wait can take the neasure
of class counsel and the course of the litigation as it unfolds
and can then make an infornmed decision as to whether their
interests are best served by remaining in the action or by opting
out . %8

Am ci argue that wi thout American Pipe tolling there will be

a "bizarre gap" fromthe filing of a class action until a
decision on certification, and an "onsl aught of i ndividual
actions" by plaintiffs who wish to preserve their right to pursue
i ndi vidual actions.?® Quite the opposite is true. Because

Anerican Pipe tolling applies to all putative class nenbers, no

* Litigation over Mlberg Wiss’ witten solicitation
efforts has revealed that it has urged pension funds to retain
M| berg Weiss and file independent actions by inducing confusion
and m sunder standi ng regardi ng the benefits of an individual
action and by derogating the class action option. See In re
WrldCom Inc. Sec. Litig., No. 02 Gv. 3288 (DLC), 2003 W
22701241, at *6-7 (S.D.N. Y. Nov. 17, 2003). As a consequence, a
curative notice will be provided to all plaintiffs who have fil ed
| ndi vi dual Actions. See id. at *9.

* Amici argue that individual plaintiffs will be forced to
choose at an early point in the litigation whether to file an
i ndi vidual action or be precluded fromdoing so until a decision
on class certification, which could require a wait of "several
years." To the contrary, the Federal Rules of Cvil Procedure
require that certification of a class should be determ ned "as
soon as practicable" after an action has been commenced, Fed. R
Cv. P. 23(c)(1), so that the defendants may "be told pronptly
t he nunber of parties to whom|[they] may ultinmately be liable for
noney danmages." Siskind v. The Sperry Retirenent Prof., Unisys,
47 F.3d 498, 503 (2d Cir. 1995) (citation omtted). In this
case, the class was certified on October 24, 2003, twelve weeks
after the filing of the Consolidated Arended Conplaint in the
cl ass action.
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i ndi vi dual action, much | ess an onsl aught of individual actions,
need be filed prior to a certification decision in order to
preserve the right to bring such an action. After a decision on
certification is rendered, a plaintiff may file an individual
action. |If a class has been certified, the plaintiff wll opt
out of the class and file an individual action.?°

Limting the Anmerican Pipe tolling doctrine to plaintiffs

who wait until after a decision on class certification to
conmence their actions is consistent with the purpose and

hol di ngs of both Anmerican Pipe and Crown, Cork. Those deci sions

were driven by concerns regarding the fate of class nenbers in
cases that were not allowed to proceed as class actions. The
tolling rule provides that when the class certification decision
is made, those who relied knowingly or not on the class action to
pursue their clains will not be penalized for their forbearance.
The sane | ogi c does not warrant extending the tolling period to
i ndi vidual actions filed before a determ nation on cl ass
certification. Plaintiffs who choose, as is their right, to
pursue separate litigation may not enjoy the benefits of that
separate litigation w thout bearing its burdens. One of the
burdens plaintiffs bear is the obligation to comence their

actions within the applicable statute of limtations.

It would appear that the filing of an individual action
after certification is, de facto, notice of an intent to opt out
of the class. The parties have not addressed that issue,
however .
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Havi ng chosen to pursue an individual action prior to a
decision on class certification, the Alaska Plaintiffs are not

protected by the Anerican Pipe tolling doctrine. Since they

failed to amend their pleading within the period provided by
Section 13, the Alaska Plaintiffs' clains against the Additional
Underwriter Defendants and the Individual Defendants are tine-
barred and di sm ssed with prejudice.

5. Section 12(a)(2) Liability for Decenber 2000 O fering

The Underwiter Defendants nove to dism ss the Section
12(a)(2) claimagainst J.P. Morgan arising fromthe Decenber 2000
O fering. They contend that the Decenmber 2000 sal e of bonds was
not a public offering but a private placenent, and therefore, not
covered by Section 12(a)(2).

It is undisputed that Section 12(a)(2) does not provide a
cause of action for private placenents. The "primary innovation"
of the Securities Act was the creation of duties "in connection

with public offerings.” Qustafson v. Alloy Co., 513 U S. 561

571 (1995). While the liability inposed by Section 11 flows from
the requirenents for the filing of registration statenents, the

liability inposed by Section 12(a)(2) flows fromthe requirenents

"Ami ci argue that "at nobst" the statute of limtations
cl ock should begin to run again with whatever tinme renai ned
unel apsed when the class action was filed. They do not explain
how this would work or what they mean. The Al aska Plaintiffs
remark in passing that a tinme barred suit can be refiled after
class certification is denied. They cite no authority that would
support the refiling of litigation that has been dism ssed as
time-barred. Any such dismssal is with prejudice.
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to distribute prospectuses. 1d. In GQustafson, the Suprene Court
hel d that Section 12(a)(2) did not create a cause of action for
witten m srepresentations contained other than those contai ned
in a prospectus. |d. at 584. The Court explained that the term
"prospectus” in Section 12(a)(2) is confined to a docunent that
"must include the information contained in the registration
statenents.” 1d. at 569 (citation omtted). It is "a docunent
soliciting the public to acquire securities.” |1d. at 574. See
also id. at 581, 584. The Court explicitly rejected the
proposition that Section 12(a)(2) covers any comruni cation
offering a security for sale. 1d. at 574.

Private placenents or sales of securities are permtted by
the securities laws. The general registration requirenent in the
Securities Act, Section 5, provides that it is unlawful to sel
or offer for sale a security unless a registration statenent has
been filed as to that security. 15 U S.C 8§ 77e. Sections 3 and
4 of the Securities Act create exceptions to the registration
requirenents. See 15 U.S.C. 88 77c & 77d. O the exceptions in
Sections 3 and 4, the one that is relevant to the Wrl dCom bonds
sold in Decenber 2000 is Section 4(2)'s exception for
"transactions by an issuer not involving any public offering."

15 U.S.C. 8§ 77d(2).3% Such private offerings are permtted to be

2 Plaintiffs adnit that the Decenber 2000 bonds were exenpt
fromthe SEC registration requirenents, and have not identified
any exception other than that for private placenents that would
have all owed the defendants to conduct a bond offering wthout
filing a registration statenment. Wile they point out that an
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made to, anong others, investors such as the qualified
institutional investors at issue here.?

The fact that the Decenber 2000 Ofering was a private
pl acement is clear fromits face. The O fering Menorandum states
that it "is personal to each person to whomit has been delivered
and does not constitute an offer to any other person or to the
public generally."3 It prohibits offerees from photocopying or
di ssem nating the docunent. On its first page and in a section
captioned "transfer restrictions,” it explains that the Notes
"have not been registered under the Securities Act and may not be
offered or sold within the United States or to, or for the
account or benefit of, U S. persons except pursuant to an
exenption from in a transaction not subject to or in a

transaction in conpliance with the registration requirenent of

offering to foreign investors pursuant to Regulation S need not
be regi stered, they do not contend that that is the exenption at
i ssue here. Nor could they. The Alaska Plaintiffs are clearly
not foreign investors.

3 The Alaska Plaintiffs adnit that they were qualified
institutional investors, as defined by the securities
regul ations. SEC Rul e 144A governs "private resal es of
securities to institutions" and defines the "qualified
institutional buyer[s]" authorized to purchase in a private
pl acenment. See 17 C. F.R § 230.144A(7)(a).

* On a notion to disniss, the Court may consi der docunents
the plaintiffs possessed or knew about and upon which they relied
in bringing suit. Yak v. Bank Brussels Lanbert, 252 F.3d 127,
130 (2d Cir. 2001); Rothman, 220 F.3d at 88. Plaintiffs are
presunmed to have relied upon the Decenber 2000 O fering
Menor andum and have submitted it as an exhibit in support of
their opposition to the notion to dismss.
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the Securities Act." Each Note was required to bear a | egend
stating that the security "has not been registered under the
Securities Act . . . and may not be offered, sold, pledged or

ot herwi se transferred" except in accordance with certain
limtations, including the limtation that the acquirer be a
"qualified institutional buyer" as defined by Rule 144A or "not a
U.S. person" as defined by SEC Regul ation S.

The first page of the O fering Menorandum expl ains that the
notes are being offered only "to qualified institution buyers (as
defined in rule 144A under the Securities Act) in conpliance with
Rul e 144A, and [] to non-U. S. persons outside the United States
in reliance on Regulation S." The O fering Menorandum war ns
qualified institutional buyers that the seller "may be relying on
t he exenption fromthe provisions of Section 5 of the Securities
Act provided by Rule 144A." Rule 144A exenpts private placenents
fromthe registration requirenments of Section 5. See 15 U. S.C
77(d)(2); 17 CF.R § 230.144A.

The Conplaint offers only limted allegations regarding the
Decenber 2000 transaction, but its limted allegations confirm
that the transaction was a private placenent. The Conpl ai nt
al l eges that in Decenmber 2000 "Worl dCom and J. P. Morgan" raised

"$2 billion from[a] bond private placenent."? It also alleges

* Inserted into the body of the Conplaint follow ng page
ten, and incorporated into the text of paragraph sixteen, is a
nmul ti-col ored and annotated graph reflecting WrldConis daily
stock and bond prices for four years. The graph bears a col or
pi cture of Bernard J. Ebbers, the stock and bond prices, each in
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that the Decenber 2000 transaction was exenpt from SEC
registration requirenents. It consistently describes the
docunent di ssem nated in connection with the Decenmber 2000
transaction as an "offering nmenorandum" not as a prospectus. 3¢
Al t hough the Conpl ai nt descri bes the Decenber 2000 O fering

as a "private placenent,"” the plaintiffs remarkably contend in
their opposition to this notion, that the Decenber 2000 O fering
was not a private placenent, but a public offering. They propose
to circunvent both the clear |anguage of the O fering Menorandum
and their Conplaint by sinply amendi ng the Conplaint. They now
seek to allege through a proposed three-page addition to their

pl eadi ng that the Decenber 2000 transaction was a public offering
because (1) the O fering Menorandum was a mass- produced docunent
whi ch incorporated Wrl dCom SEC filings and contai ned a cl ause
that i ndemified JP Morgan for clainms that it had violated the

Securities Act; (2) JP Mrgan functioned as an underwiter in the

same manner as it would in a firmconmtnment public offering of

their own separate color, and annotations in red or black
expl ai ni ng both the accounting abuses and key events, such as the
following entry for Decenber 2000. "WbrldCom and JP Mdrgan raise
$2 billion frombond private placenent. Used proceeds to pay
down commerci al paper debt. Does not borrow from banks.” The
graph bears a copyright notice that reads, "copyright (c) by
Wlliam$S. Lerach and M|l berg Wiss []. WIliam$S. Lerach and

M| berg Weiss [] will vigorously defend all of their rights to
this witing/publication.”™ This copyright notice is in addition
to that given below the Conplaint’s caption for the contents of
the entire pleading.

By conparison, the Conplaint consistently describes the
docunents di ssem nated in connection with the three other
O ferings as prospectuses.
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securities; (3) JP Morgan created a public trading market for the
Decenber 2000 bonds after their initial distribution and sale;
and (4) the bonds were offered to hundreds of "qualified
institutional investors” and were sold to over 200 such buyers in
the initial public offering. The proposed anendnents al so all ege
for the first time that the "prospectus” for the Decenber 2000

O fering contained "the type of information"” contained in a
prospectus in a registered public offering.?

The explicit restrictions of the Ofering Menorandum
indicate that it was not issued in connection with a public
offering and is instead a private placenent. As noted, it refers
specifically to the exenption fromregistration for private
pl acenents. Although the Second Circuit has not addressed this
i ssue, other courts in this Crcuit have found that offerings
made via private placenment nenoranda sinmlar to that at issue

here are not public offerings. See lnre J.WP. Inc. Sec.

Litig., 928 F. Supp. 1239, 1259 (S.D.N. Y. 1996) (sumrary
judgnment); danorgan Coal Corp. v. Ratner's Goup PLC, No. 93

Civ. 7581 (RO), 1995 W 406167, at *2-3 (S.D.N. Y. 1995) (notion
to dismss).
The ternms of the O fering Menorandum conpel the concl usion

that the Decenber 2000 O fering was a private placenent, and

" The proposed anmendnent does not include any del etion of
the Conplaint’s allegations that the Decenber 2000 Ofering was
exenpt fromregistration or that the Decenber Ofering was a
private placenent.
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all egations in the proposed anendnments to the Conplaint which
contradict the Ofering Menorandum (as well as the Conplaint) are
ineffective to convert it into a public offering subject to
Section 12(a)(2). As the danpbrgan court found when it was
confronted wwth a simlar effort at amendnent to escape

dism ssal, "no matter how the plaintiff mght word the claim the
docunent invol ved cannot be silkenized into a 812(a)(2)
‘prospectus.'" |d. (citation omtted).

The Al aska Plaintiffs argue that |eave to anend nust be
freely given, and once their pleading is anended, this notion to
di sm ss nust be denied since the pleading raises questions of
fact that are not suitable to resolution on a notion to dismss,
particul arly because the defendants’ assertion that the offering
was a private placenent is an affirmative defense on which the
def endants bear the burden. The Al aska Plaintiffs admt that the
Decenber 2000 Offering "was structured to be exenpt from
regi stration because those bonds were to be initially offered to
only qualified institutional investors," but contend that the
transacti on nonet hel ess becane a public offering. (Enphasis in
original.) They argue that the determ nation of whether a
transaction was a private placenent or public offering requires
the application of a nulti-factor test. None of the cases on
which they rely, however, applies such a test to circunstances
remotely simlar to those here.

This application to anend nust be denied. The Al aska
Plaintiffs admt that they can bring no Section 11 clai mbased on
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t he Decenber 2000 O fering because it was exenpt fromthe
registration requirenents of the securities laws. They have not
identified how the Decenber 2000 O fering was exenpt from

regi stration requirenents other than as a private placenent.

G ven the contents of the Decenmber 2000 O fering Menorandum the
adm ssions in the Conplaint that the Decenber 2000 Ofering was a
private placenent, and the absence of any explanation of how the
Decenber 2000 Ofering is both exenpt fromregistration and yet
properly considered a public offering, it would be wong to all ow
t he amendnment that the Alaska Plaintiffs have proposed.

Concl usi on

The Underwriter Defendants' notion to dismss is granted in
part and denied in part. The notion to dismss the Section 11
cl ai s based on the May 2000 and May 2001 Offerings is denied.
The notion to dismss is granted with respect to the foll ow ng
clainms, each of which is dismssed wth prejudice: (1) the
Section 11 claimbased on the 1998 Ofering, (2) all Section 11
cl ai ms agai nst the Additional Underwiter Defendants, and (3) the
Section 12(a)(2) claimbased on the Decenber 2000 private
pl acenent .

The notions to dismss by the Director Defendants and by
Ebbers are granted wi th prejudice.
SO ORDERED:

Dat ed: New Yor k, New Yor k
Novenber 21, 2003

DENI SE COTE
United States District Judge
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